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Aaron Foldenauer, a Candidate for Mayor of New York City, respectfully submits this

Memorandum in opposition to
Plaintiffs'

Motion for a Preliminary Injunction.

PRELIMINARY STATEMENT

Plaintiffs'
own conduct demonstrates that they are not entitled to the relief they seek. In

their moving papers, Plaintiffs contend that it is unsafe to conduct petitioning because it involves

contact with members of the public at distances of less than six feet. Aaron Foldenauer,

however, has conducted a preliminary review of tweets and pictures that certain of the Plaintiffs

have posted on Twitter. They reveal that, on countless occasions, many of the Plaintiffs have

themselves been routinely engaged in person-to-person campaigning without maintaining a

distance of six feet between themselves and members of the public. See Affidavit of Aaron

Foldenauer ("Foldenauer Aff.") ¶¶ 7-20, Exs. A-K.

Accordingly,
Plaintiffs'

current claim that they must be protected from the petitioning

process-when they themselves have been engaging in the very conduct that they claim will

cause them harm-rings hollow. Furthermore, the balance of the equities weighs strongly

against granting plaintiffs the relief they request, given the harm it would cause to candidates like

Aaron Foldenauer who are seeking to exercise their constitutional right to run for office. In

addition,
plaintiffs'

counsel deliberately failed to notify Foldenauer of this suit, and other

candidates who may be adversely affected by this action have neither been named as parties nor

adequately notified thereof.

ARGUMENT

A preliminary injunction is considered a "drastic remedy that is not routinely
granted."

Eastview Mall, LLC v. Grace Holmes, Inc., 182 A.D. 3d 1057, 1058 122 N.Y.S. 3d 848, 850 (4th

Dep't 2020); Quinn v. Cuomo, 69 Misc. 3d 171, 175, 126 N.Y.S.3d 636 (Sup. Ct. Queens County

2020) ("Injunctive relief is not . . . an absolute right, but an extraordinary remedy to be granted
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or withheld by a court of equity in its exercise of discretion.") (denying request for preliminary

injunction).

L PLAINTIFFS' OWN CONDUCT DEMONSTRATES THAT THEY WILL NOT BE

IRREPARABLY HARMED BY THE PETITIONING PROCESS.

Recent tweets, and pictures accompanying them, as posted by many of the plaintiffs in

this action, demonstrate that they are routinely engaging in close contact with members public in

connection with their campaigns. This evidence discredits any claim by plaintiffs that they will

somehow be irreparably harmed by engaging with members of the public in connection with the

petitioning process.
Plaintiffs'

request for a preliminary injunction should be denied. See Rojas

v. Roman Catholic Diocese of Rochester, 660 F.3d 98, 106 (2d Cir. 2011) (dismissing claim

following plaintiff's contradictory statements, noting that "where the facts alleged are so

contradictory that doubt is cast upon their plausibility, the court may pierce the veil of the

complaint's factual allegations and dismiss the claim").

A. Many of the Plaintiffs Have Been Routinely Interacting with Members of the

Public, Without Maintain Six Feet of Separation.

Even Arthur Schwartz himself-a plaintiff in this action and counsel to Plaintiffs-has

publicly posted pictures and tweets documenting certain of his in-person campaign activities.

Schwartz appeared with a large number of individuals on or about January 17, 2021 relating to

tuition at Columbia University. He appeared with what appear to be dozens of other people,

without maintaining a distance of six feet between himself and others. Foldenauer Aff. Ex. A, at

2-4. In addition, on December 3, 2020, Mr. Schwartz tweeted that he was "[p]roud to stand in

solidarity"
with a variety of other individuals and organizations. In connection with that tweet,

Mr. Schwartz is depicted holding a sign with others (again, while failing to maintain a distance

of six feet from other members of the public) which reads, "CUOMO TAX THE RICH A

GREEN NEW DEAL!"
Foldenauer Aff. Ex. A, at 5-6.

-2-
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Several of the plaintiffs are depicted a number of times handing out "palm
cards"

(i.e.,

campaign literature) on numerous occasions. Plaintiff Eric Adams, the current Brooklyn

Borough President and now a candidate for Mayor, stated in one tweet on January 18, 2021 that

he "[h]ad a great time . . . this morning handing out
masks!"

Foldenauer Aff. Ex. B, at 2. In an

accompanying photograph, he can be seen standing very close to other individuals and holding a

stack of masks with campaign literature. Id Ex. B, at 3. In yet another tweet dated February 10,

2021, Eric Adams stated that, "Rain, show or shine, you can always find me on the
ground,"

and

he is depicted holding a stack of masks with campaign literature while standing very close to

another individual. Id Ex. B, at 6.

Plaintiff Corey Ortega, a candidate for City Council, has tweeted several times

concerning efforts by him and his campaign to hand out palm cards and is depicted several times

handing out literature himself. Foldenauer Aff., Ex. I, at 4 (asking people on January 2, 2021 to

"volunteer to hand out palm cards"); id at 5 (depicting Ortega handing out palm cards); id. at 6

(tweeting that "I'm grateful for our amazing volunteers handing out palm cards w/ vital

information"
and depicted standing very close to a group of individuals). For his part, plaintiff

John Choe, also a candidate for City Council, is depicted in a variety of photographs interacting

at close quarters with members of the public, including one photograph in which Choe is holding

a clipboard with various papers, and which could be campaign literature. Foldenauer Aff., Ex. J,

at 4-5.

In addition to plaintiffs Adams, Schwartz, Choe, and Ortega, publicly posted tweets

demonstrate that a number of other plaintiffs have been conducting in-person campaigning

without complying with social distancing protocols. Plaintiff Maya Wiley, a former member of

the Bill de Blasio administration and now a candidate for Mayor, is depicted in a number of

-3-

FILED: NEW YORK COUNTY CLERK 02/19/2021 01:02 AM INDEX NO. 151355/2021

NYSCEF DOC. NO. 28 RECEIVED NYSCEF: 02/19/2021

5 of 12



photographs standing extremely close to a variety of other individuals. Foldenauer Aff., Ex. C.

Plaintiff Wiley expressly admits, while being depicted standing closely to other individuals, that

she is "[t]rying to get all@over [sic] this amazing city to meet with
folks!"

Foldenauer Aff., Ex.

C, at 2. Plaintiff Brad Lander, a Candidate for Comptroller, is depicted standing near a number of

individuals to "reenact[ a]
ribbon-cutting"

in a park. Foldenauer Aff. Ex. D, at 2-4. Plaintiff

Lindsey Boylan, a candidate for Manhattan Borough President, is depicted in an apparent selfie

taken while being extremely close to another individual in a December 25, 2020 tweet. She is

also shown in a February 14, 2021 tweet standing next to two individuals and in which she states

that, "This #ValentinesDay, I'm showing love to our East River Park Community
Members."

Foldenauer Aff. Ex. E, at 2-5.

Two other plaintiffs, Jimmy Van Bramer, a candidate for Queens Borough President, and

Anthony Beckford, a candidate for City Council, are depicted in their own tweets without

wearing a mask, even while keeping less than six feet of distance from others. Van Bramer is

depicted standing behind a lectern next to Bill de Blasio, and in which Van Bramer is not

wearing a mask. Foldenauer Aff. Ex. F, at 5. Van Bramer is also depicted in a number of other

photographs either standing with a group of individuals or speaking with others. Foldenauer

Aff., Ex. F. Plaintiff Anthony Beckford is depicted in a variety of photographs with members of

the public, including one photograph in which he appears to be sitting indoors with another

individual, but with his mask covering only his chin. Foldenauer Aff. Ex. K, at 6.

B. Plaintiffs' In-Person Campaigning Demcastrates that They Cannot Establish

Irreparable Harm In Connection with Petitioning.__

Plaintiffs'
case hinges on their contention that petitioning should be deemed

unconstitutional due to purported safety issues, given their contention that one must stay six feet

apart from members of the public. See Schwartz Aff., NYSCEF Doc. No. 17 ¶ 1 ("Person to

-4-
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person contact is, outside of family members, is, in the view of most experts, to be avoided, even

outdoors."); id. ¶ 5 (alleging that government health directives "advise individuals to stay 'six

feet
apart'

from non-household members when in public); Pl. Mem., NYSCEF Doc. No. 21 at 17

(arguing that "petitioning [] will require contact . . . at distances [of] less than six feet"). Here,

however, many of the Plaintiffs have routinely, and openly, engaged in the very conduct by

which they are claiming the state must protect them against. For that, the courts should provide

no remedy. Cf Riggs v. Palmer, 115 N.Y. 506, 511-12 (1889) (stating that "no one shall be

permitted to profit by his own fraud, or take advantage of his own wrong").

On one hand, Plaintiffs are routinely engaging in in-person campaigning with members

of the public while, on the other hand, they are now arguing that their very own conduct would

cause them irreparable harm in the context of petitioning. This abrupt about-face should not be

countenanced. Fein v. Berger, 2020 NY Slip Op 34148(U), at *8-*9 (Sup. Ct. New York County

Dec. 11, 2020) (rejecting a party's contradictory positions and stating that, "[s]imply put, they

cannot have their cake and eat it too"); Bristol Vill., Inc. v. Louisiana-Pacific Corp., 170 F.

Supp. 3d 488, 505 (W.D.N.Y. 2016)
("

'Plaintiff cannot seek to have its cake and eat it
too'

by

relying on [a document] to assert a claim while, at the same time, seeking to avoid the plain

language of that [document]").

By routinely coming into close contact with others in the course of their political

campaigns over of the past several months, Plaintiffs undermine their own claim that they will be

harmed by the petitioning process. Accordingly,
Plaintiffs'

own conduct transparently

demonstrates that they will not suffer irreparable harm if the injunction does not issue. Thus,

Plaintiffs have failed make a "clear
showing"

of irreparable harm, as they are required to do in

order to secure a preliminary injunction. Faberge Int'l, Inc. v. Di Pino, 109 A.D.2d 235, 240

-5-
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(1st Dep't 1985) (holding that plaintiffs must make a "clear
showing"

of each element required

to secure a preliminary injunction, and must submit proof establishing these elements with

"evidentiary
detail,"

not "speculation and conjecture").

H. THE BALANCE OF THE EQUITIES WEIGHS STRONGLY AGAINST

CHANGING THE PETITIONING PROCESS.

The relief that Plaintiffs seek would change the rules of the game at the last-minute and

cause harm to candidates like Foldenauer who have planned to get on the ballot by virtue of the

ballot petitioning process. In fact, Foldenauer may not make the ballot under any alternative

system that Plaintiffs may ultimately propose.

Foldenauer, who is a Candidate for Mayor of New York City, is very familiar with the

petitioning process, given that he successfully circulated ballot petitions twice in order to get on

the ballot in connection with a race for New York City Council in 2017. Foldenauer Aff. ¶ 22.

An attorney by trade, Foldenauer has represented himself in connection with ballot access laws

and the petitioning process. Id ¶¶ 23-24. In connection with his candidacy for Mayor of New

York City, Foldenauer and his campaign volunteers have dedicated substantial time and effort

planning and organizing in connection with the anticipated ballot petitioning process. Id ¶ 26.

Given the substantial time and effort that Foldenauer and his campaign volunteers have

dedicated to planning and organizing partnerships with other candidates in order to get on the

ballot, those efforts would be largely wasted if in-person petitioning is enjoined. In addition, the

time and effort that Foldenauer and his campaign team dedicated to the petitioning process

would have been spent on other tasks, such as fundraising and grassroots organizing. Id ¶¶
26-

27.

Plaintiffs concede, as they must, that citizens like Aaron Foldenauer have the right to run

for office. Pl. Mem. at 24 ("Clearly, the right to run for office . . . [is a] right[] protected by the

-6-
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State Constitution."); see also Mancuso v. Taft, 476 F.2d 187, 195 (1st Cir. 1973) ("The right to

run for public office touches on two fundamental freedoms: freedom of individual expression

and freedom of association"); id. at 196 (holding that a "candidacy is both a protected First

Amendment right and a fundamental interest").

Critically, it is unclear which candidates, including Foldenauer, would actually make the

ballot under any proposed scheme that could hypothetically replace the petitioning process.

Cleverly, Plaintiffs fail to set forth any specific alternative to the petitioning process. Instead,

after floating various possibilities, they punt on the question and state that it can be resolved at

some point in the future-even though the June 22, 2021 primaries are quickly approaching. Pl.

Mem. at 27, 31-32.

It would be unfair now, at this late juncture, to change the rules of the game when the

fundamental rights of candidates for office like Foldenauer are at risk of being adversely

affected. Cf Centurion Capital Corp. v. Guarino, 38 Misc. 3d 1216(A), at *5, 966 N.Y.S.2d

345, 345 (Civ. Ct. 2012) (noting that if "the legislature agrees that the rules should be changed . .

. then it is up to them to act to clarify the law and it would be unfair for the court to change the

rules after the fact"). The balance of the equities weighs heavily in favor of denying
plaintiffs'

request for a preliminary injunction. Finger Lakes Health Sys. Agency v. St. Joseph's Hospital,

81 A.D.2d 403, 408 (3d Dep't 1981) ("An action for an injunction is equitable in nature. The

probability of hardship to each of the parties from the grant or denial of the application must be

weighed in the balance.").

-7-
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IIL PLAINTIFFS' COUNSEL DELIBERATELY FAILED TO NOTIFY

FOLDENAUER OF THIS LAWSUIT AND FAILED TO PROVIDE ADEQUATE
NOTICE TO OTHER CANDIDATES WHO MAY BE ADVERSELY AFFECTED

BY THE RELIEF PLAINTIFFS SEEK. _

A lack of notice and opportunity to be heard implicates the fundamental issue of fairness

that is the comerstone of due process. 81 N.Y. Jur. 2d Notice and Notices §1; Mullane v. Central

Hanover Bank & Trust Co., 339 U.S. 306, 314 (1950) (noting that a fundamental requirement of

due process "in any proceeding which is to be accorded finality is notice reasonably calculated,

under all the circumstances, to apprise interested parties of the pendency of the action and afford

them an opportunity to present their objections"). It is readily apparent that counsel for Plaintiffs,

Arthur Schwartz, did not follow this precept, given that he instead selectively notified only

certain candidates.

"A failure to join a necessary party to an election law proceeding requires dismissal of a

petition."
Quis v. Putnam Cty. Bd. of Elections, 22 A.D.3d 585, 586 (2d Dep't 2005) (citing

Cornicelli v. Scannel, 307 A.D.2d 1006 (2d Dep't 2003)). Here, Plaintiffs fail to name the other

candidates running for elective office, and who certainly will be vitally interested in the relevant

procedures to get on the ballot. Accordingly, these individuals are "necessary part[ies] . . . since

[they are] vitally interested in the proceeding in that it is sought [] to adjudicate and determine

[their]
rights[.]"

Ullman v. Power, 17 A.D.2d 792 (1st Dep't 1962). Accordingly, this action

should be dismissed for failure to join necessary parties, pursuant to NY CPLR § 1001(a).

Worse yet, Mr. Schwartz neither notified Foldenauer of this lawsuit nor asked Foldenauer

if he wanted to join the suit. Foldenauer Aff. ¶ 29. This despite the fact that Schwartz knows

Foldenauer, given that they met at several political events, including one candidate forum during

which Foldenauer was one of the lead speakers and where Schwartz was one of the moderators.

Id. ¶ 28. Notably, Schwartz chose not to notify Foldenauer of this lawsuit, but instead appears to

-8-
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have made deliberate efforts to reach out to other candidates for Mayor, including Eric Adams,

Maya Wiley, Carlos Menchaca, Art Chang, and Stephen Bishop-Seely, all five of whom are

listed as plaintiffs in this action. Compl. ¶¶ 11, 12, 14, 15, and 16.

Mr. Schwartz's failure to notify Foldenauer of this lawsuit is transparently a deliberate

one, particularly given their pre-existing relationship and since Foldenauer's contact information

is readily ascertainable. Foldenauer Aff. ¶¶ 28-29. As a result of Mr. Schwartz's failure to

notify Foldenauer of this suit, Foldenauer discovered the existence of this suit only by

happenstance. Id. ¶ 29. To be sure, of the hundreds of candidates running for various New York

City elective offices during this election cycle, see Pl. Mem. at 3, it is likely that many of them

are unaware that this action is pending.

CONCLUSION

A picture is worth a thousand words. Here, even a cursory search of social media

postings on Twitter has revealed a variety of recent pictures depicting various of the plaintiffs-

including counsel for plaintiffs-repeatedly and openly engaging in person-to-person

campaigning without remaining six feet apart from members of the public.
Plaintiffs'

own

conduct undermines their core contention that person-to-person contact somehow presents a

significant public safety hazard.

-9-

FILED: NEW YORK COUNTY CLERK 02/19/2021 01:02 AM INDEX NO. 151355/2021

NYSCEF DOC. NO. 28 RECEIVED NYSCEF: 02/19/2021

11 of 12



Aaron Foldenauer respectfully requests that the Court deny Plaintiff's motion for a

preliminary injunction.

Dated: February 19, 2021 Res c

New York, NY

n Folde auer

90 Washington Street, # 25G

New York, NY 10006

Telephone: (804) 876-2140

Email: aaron@aaronfornyc.com

Intervenor-Defendant
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